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How to Claim Loss of Acquirable Interest

A[5RIEIRE, BRIEESR—AEAINER T, B—AENGTEAMSBHESHERET
1B eI TRERSR B HIFTAIHRER.
Loss of acquirable interest refers to the loss of expected interest due to the breach of

contract by one party. The expected interest can be acquired by the other party if the contract
is properly fulfilled.

. EKAIEFIRIRERYERKIE

Legal ground for claiming loss of acquirable interest

iR (BEZE) £ 113 FHE: SFA DN ABETERNSHEBITERNSIAIELE,
EFSTTIERGRRT, MRS I SEL TEELFMERIIREK, BESRBITREILEAE
Az, EREBRTEREE—GITIZ SRR E NSRRI EER SRR EER
AR

According to Article 113 of the Contract Law of P.R.China: where a party fails to perform its
obligations under the contract or its performance fails to conform to the agreement and
cause losses to the other party, the amount of compensation for losses shall be equal to the
losses caused by the breach of contract, including the interests receivable after the
performance of the contract, provided not exceeding the probable losses caused by the

breach of contract which has been foreseen or ought to be foreseen when the party in
breach concludes the contract.

1. AJSFlaRERYSEEY

Several types of loss of acquirable interest

RS2 ZR0RE,. SRNENFRER, aIEFIERERER D AU TIIARE:
Depending on the nature of transaction, purposes of the contract etc, generally speaking,
there are several types of loss of acquirable interest as below:

o SFRIEIRK. HlEnN, EEFIRENRMASLEZGRIBEAF, FHEABIMERIZA
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RS FIZERRBE R E T EFFIEmRK,

Loss of production profit. For example, in a sales contract in relation to the sales of
production equipments and raw materials, which is for purpose of production, the loss
of expected interest suffered by the buyer due to the breach of contract by the seller
shall belong to the loss of production profit.

o ZEFHRK, flgn, HEABEAE. HELESRLUNRHIRSHGSSFHNEREF, B—75
ELIERRIA SR @R KIER B TR EFBmRK;

Loss of operation profit. For example, in a service contract, the loss of expected interest
suffered by the service provider due to the breach of contract by the other party shall
belong to the loss of operation profit.

o REREmMK. SERIXLEEREF, MREEHESEIMEMERHNEESEHE
HRIAIEFmRAKE R R TSR,

Loss of resale profit. In a sales contract where the buyer intends to resell to a third party,
if the goods are not delivered due to the breach of contract by the seller, the loss of
acquirable interest suffered by the buyer shall belong to the loss of resale profit.

. EKAERERKFASIERRESESIES I

Distribution of burden of proof in the litigation for claiming loss of acquirable interest

XFEKAEF mRRAI—T5K0, MRS RYELI T AT SERIAFEAR mARK, WAL
SERAPREITIEE:

For the party claiming loss of acquirable interest, the following evidences shall be collected
and submitted:

® BXRWHIELIMEL,;
The fact of breach of contract by the other party;
o TEFIIRKINEER. KIBFITE;

The total amount, ground and calculation of the loss of acquirable interest;
o WERIRRZBA.

The necessary transaction cost.

ETEA SR mmRARIRd R, IRELSNIRMENIHE, ELUREESEIERETR!
TRIRESRIERIF Iz, HlaN, EEERR T, B SNARMEESE, BNAEENTES.

When calculating the loss of acquirable interest, the non-breaching party shall provide
corresponding evidences to prove the acquirable interest which can be obtained if the
contract is fulfilled. For example, if the goods is for resale, the non-breaching party shall
provide resale contract, the price for resale, etc.

B2, FAEN—7kR, EHIEEEELISERNERT, HitFfdEewas), AEERD
BHERHREK, EO— LN A EREER R E S ERTT A
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However, for the breaching party, he is not always passive when facing the claims by the
non-breaching party. To reasonably reduce the loss, the breaching party may defend himself
from the following aspects:

o TTANMNIEE. RIE (BEZE) & 113 £H LEANE, FBAHFRBENERERAR
(BRI ENT Y A RTINS M4 FNEINE SR AR ASERARK. EEKT/S
FMZRKRTFIRT, JLFFRIBRIEAGHISRERNAL. B2, BT BRsILtRELE
Bett AT LASERYIER, IERRIRE2975 £RINAEFImmRAEY T EM AT EE. B,
ZB IR R ERN B THEZ SN AL,

Defense in respect to foreseeability. According to Article 113 of Contract Law, the loss
of acquirable interest due to the breach of the contract by the breaching party shall not
exceed the probable losses caused by the breach of contract which has been foreseen
or ought to be foreseen when the breaching party concludes the contract. In the
litigations, almost each of the breaching party will defense himself on the basis of
foreseeability. It could be a good defense but the breaching party must submit evidences
of foreseeability for courts’ reference and prove the claimed loss by the non-breaching

party has actually exceeded the one he can foresee. Without any solid evidences, the
court will determine whether to accept the defense or not at its discretion.

o IR, AERANEME (GRE) 3 19 FAME: SFA—LENE, X
73 NS REUE SFETERT IR K, iR REVEBEEEERAT K8, REHMT K
AURREKIEE. HRERAUTTAHG LS FiEL 5 $TXIIRBELI S ERAIAT SR mIRKAIE
EMEHITREE. WRBLIS AT LU, SR mRARIBELI SR MERSE T
THMAERN KRR, NSRRI ENSIRIRKRERELI SRS

Defense of loss mitigation. The ground for loss mitigation defense lies in Article 119 of
the Contract Law: where a party breaches the contract, the other party shall take the
appropriate measures to prevent the losses from increasing; where the other party’s
failure to take appropriate measures results in additional losses, it cannot demand
compensation for the additional losses. Loss mitigation defense will grant the breaching
party the chance of questioning the reasonability of the claimed loss of acquirable
interest. And if the breaching party is able to prove that the additional loss is caused due
to non-breaching party’s failure to take necessary measure, which leads to the
expansion of loss, such additional loss cannot be deemed as reasonable loss and shall
not be compensated.

o IRmfEKMNIn:. EREATHIRIBERT, fal, EXEGRT, EESRERLEM
R, ERNERENER, SEURKT K, Bzt A, 275 BTSN ER
B, NIMNEEFERAIRIAIT LA,

Defense of loss and benefit offset. In some special situations, for example, in a sales
contract in relation to perishable goods, the buyer fails to make payment as agreed. In
order to avoid more losses due to delay in sale, the seller resells the goods to others.
The proceeds from the sale shall be deemed as benefit to the seller and such benefit
shall be deducted from the loss claimed by the seller.
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o IKMEIRN, EARELSXBEATARNRESLFEISER, BALENERIFENS
MIZFILESHHIRAFE—ENSE.
Defense of contributory negligence. If the non-breaching party shall also be blamed to

the occurrence of the breach of contract by the breaching party, the breaching party is
entitled to request the non-breaching party to take responsibility for the loss.

IV. AAIEfR KAl SFIEIRE

How to correctly claim the loss of acquirable interest

AT EFRFRERIAEFIFEREGESRARENS R, RIERNNEE, IFEN5NS
ERANTEE:

In our experience, in order to have its claim for loss of acquirable interest support by the
court, the non-breaching party shall take into the followings consideration:

o SIEEIBLANKG, FEITZIEXNSHE, —HNASEHEXIERIBLNEES. BAEE.
ik, MEENEFATRESEXILELINNKG, AREZEXKRENTELHRES
BRONRI R,

To reasonably evaluate the risk of breach of contract. Before the contract is concluded,
one party shall fully evaluate the other party’s capacity for contract performance, level

of credit, supply and demand condition in the market, price risk, etc. which may result
in potential risk for breach of contract. A reasonable plan shall be prepared for this risk;

o EIFRESRBR. WLk, SEMERMBRNAETESEAENIEEIRRE, N
MIXIESEANHERBESERAENER. B, FREBLISETRWNERNATEE, Tl
IWAEITM GRS, NSSEETSRBER, a0, EXEEET, LHHRERITAEN
ImiENERTERETRE, EERTRERN. ZFENNESEAET
FRELISRIESIBIHEIR S ERIAR, BRI GIERTT TN ERIRK

To properly define the purpose of contract. As mentioned, the various nature and
purpose of the contract may lead to different types of acquirable interest. Accordingly,
the required evidences for claiming the loss of acquirable interest may vary. Meanwhile,
in consideration of the defense to be raised by the breaching party on the basis of
foreseeability, we suggest the purpose of the contract shall be clarified in the contract.
For instance, in sales contract, the buyer needs to generally clarify that the goods
purchased will be used for its own production or for resale purpose. The proper
statement of purpose of contract will make the evidences in relation to the claims more
acceptable to the court and make the loss claimed by the non-breaching party as
foreseeable loss.

o SIEFRFATEREN@RAINEHE. ASHELITEEAZRKAILEE, JERIFE
YL MRS ESNEFR=HHEXRILHE. EXFMER T, BUSEESXZFILE
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RUESCH. GIEMFRHERRE. B, IBEL95 8 L EHRENEZFILEN R 8EME
LTI () Bt IR0 REFEHENAFTEHERERE. flal, FEKEE
FIEIRARRY, IRELISRMHAVEES RPN SPRE S ERITIAINTE, BizEFTMAY
BRNSSREEEEGEEE ESEIRF. EEWESE, IFELISNIRATEE
BREMNEERBRAE, BARMNEHEREZZENISEIMIEESERIREE ()X
Bkt BB REAHEEESR RN ERREKIERIREE, B, EIh AR
LT IRAAIE KIRANEHES BT AR ERNRKRIER X R R ERLE, EiX0H,
IRBLISPR T NS PR (GlNLiR 2 FYERIBRRIESER) b, 3F
EB£977 N AR IR HAIRRRIEHE SN T ELIT A BFE SRR BT HEERIRRK
& (iNEiEtE. FraIBESRE-IEENSEEGIANE, FENEILHE. XERARE
EAZHBER T, IEELLRENE XIS ERKAIEHESEISHEEZE XK, B
2, BYSSBR—NEREZFIHENG AL, WR—BXRAESENSEZFIE
REERME, NESXYAER@mRKRAIEKRKERFEER.

To properly collect and keep the evidences for determining and calculating the loss of
acquirable interest. In the litigation in respect to the claim of loss of acquirable interest,
most of the evidences submitted by the non-breaching party are related to itself or a
third party. Under such circumstances, the breaching party usually will question the
authenticity and reasonability of the evidences. Therefore, the non-breaching party shall
particularly pay attention to the points mentioned below when collecting evidences:
(i)Authenticity of the evidences. The evidences provided by the non-breaching party
shall be consistent with historical logic. For example, when the non- breaching party
claims for the losses of resale profit, the date for concluding the resale contract with the
third party shall be contained in the contract so that the time sequence of the two
contracts can be identified.(ii) Relevance of the evidences. During the litigation, the
evidences provided by the non-breaching party usually will be questioned by the other
party in terms of relevance. That is, the breaching party will question the causal
relationship between the evidence relating to the loss and the act of breaching. In this
aspect, besides the demonstrative measures such as the statement of the purpose of
the contract, the non-breaching party shall ensure the reasonable and presumable
causal relationship exists between evidences relating to the loss and the act of
breaching. (iii) Legitimacy. All evidences provided by the non-breaching party shall be
legal ones and cannot be forged. This is because although the evidences provided by
the non-breaching party in relation to the loss of acquirable interest may have no direct
links to the breaching party, the breaching party will try its best to find out the legitimacy
of such evidences. Once the court has reasonable doubt towards the legitimacy of the
evidences, then non-breaching party may find difficult to have the court support its claim
for loss.

o REWERMBRRART X, H—AREEFVTHANBRT, IBELTENSKRY
EEMER ILRRRIH—EY K. BIRRERYERE, RIEREERNARSERX5. E
=, NFRIAEISRE, FIBENEESEREFLHTANER T, IBEAETLUAER T A H
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BEAFS TN EEEE BERERIRG LR KRRYFENE, WSHIHRSLS F ik tiay
=5, BRGNS E2ERICREGEIERMRKAYT K, XiFBEETFRINXIELI T ]
B AYRRAINAYTHE.

To take necessary measures to prevent the losses from increasing. In case of breach of
the contract by one party, the non-breaching party shall have an obligation to take
necessary measures to prevent the losses from increasing. The required measures may
vary depending on the situations. However, from the perspective of litigation skills, we
suggest the non-breaching party send written notice to other party stating the measures
taken or to be taken to prevent the losses from increasing after the breach of contract
has occurred. Such evidence may deliver a positive signal to the court that the non-
breaching party has actively taken measures to prevent the losses from increasing,
which may help respond to the defense by the breaching party on the basis of mitigation
of damages.

FYEEREFHBREREXPEZESEMSNES, FIEFFREEAEEERK
Hil. MENFXEEAME=R, BEAER:

This article is published solely for the interest of friends and clients and should not

be relied upon as the legal advice of any kind from us. If you have any questions
about this article, please contact us via:

Brefte, HUTEIKA
Erex Chen, Managing Partner
Tel: +86 21 68556511

Email: erexchen@mylinklaw.com
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