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How to Avoid Concluding a Non-fixed Term Employment
Contract?

LTS IR B ER S B A R R, NBRALE S LA 557 B E AT T R 55 B & )
BeR T NSRRI OB R — o FRATTHRUE X 25 2 0 [ 5 JH PR 25 3l & TR R B o b, 456
) S e OO T TG [ E SRR 55 Bl R R AR Xk IR R AT — LSRR 1

“After the conclusion of two consecutive fixed-term employment contracts, whether the
employer is required to conclude non-fixed term labor contracts with workers” have become
one of the most concerned issues for them. We intend to address some of our suggestions
and views regarding this issue by analyzing the pros and cons of concluding a non-fixed
term employment contract and combining the operation of judicial practice of non-fixed term
employment contract.

5] 72 BH PR ZF Hh] B[ 122
The premise of concluding a non-fixed term employment contract

AR <SFEE Ry 55 14 RMHLE , LT L R E € IR s & R . Bo53has e «5F
A RITEY 5 39 ZAHNEE 40 2555 1 T 58 2 WINLERTER . 5533 5 i B EkiT 55 3 & R
(., BRIy ahE R T S SRR SY sh & W Ah, 21T 2 T e SR 57 3 A T

According to the provision of Article 14 of the Employment Contract Law, if employee
proposes or agrees to renew the employment contract when having concluded two
consecutive fixed-term labor contracts, and he is not characterized by any of the
circumstances set forth in Article 39 and the items 1 and 2 of Article 40 of hereof, a
non-fixed term employment contract shall be concluded save that the employee requests
the conclusion of fixed-term employment contract.

AL € T T ST I e AR 55 3 R B AR 32, B :
This provision defines the basic premise of concluding the non-fixed term employment
contract as follows:

® ST T IRIEER ST B A T ;

The employee has concluded two consecutive fixed-term employment contracts;
® JHNELLFN G TRUT IR BET 55 3 1) ;

Both employer and employee agree to renew the employment contract;
® SFEhE AR HTT S RS B & I .

Workers don’t require concluding the fixed-term employment contract.



WA | 5735 i

L2h A

The concerns on non-fi

TESZERH, KERS RN BRALY N LT . R e 57 s e R e . H NSRS R T4
BTG E IR 55 B IR 38 T A FAR BRI . X SR PR DL R -

In practice, most employers express varying degrees of concern on the liability of
concluding a non-fixed term employment contract with the employees who have concluded
two consecutive fixed-term employment contracts. These concerns exist for the following
reasons.

® Ll E WIS A AT G, R LRECAM KA R T, N BALTG I AT e A Lo
XA, —EANBALN 20 TTAERIAE, WA BE R IBUR A
After entering into a non-fixed term employment contract, employee will become
permanent one who can not be dismissed by the employer. Thus, once the employer is
not satisfied with the performance of the employee, no dismissal measures can be
taken for them.

® JHANBALFE eI AR B AU RIG M .

Employer will lose the autonomy and flexibility of the employment.

X T TG A R SRR 57 Bl A Rl A ik, RV RO MAATE—E MR, filan, BPEZETT
[ e JHIR D7 S S R R A L, N IR <S5 B E RVEY AR SR EA T 18 5077 At ERA AR
FARZEEN (BN 39 4%, 4540 5%, %415, DIRR TFIHLER N BALA D&k
fHEfRESRRETE) . fl, RTmEREL. SR T T/ES. (B2, g, &
A, RN BN 70 I8 R i R 2 3l & [ 1Y) B T 28 /D25 3k 2 DUS5 3l & 6] 3 R ji A7 (8 077
it BRA AR R 22 T0 S LAY o TR TURSR A T SR LU R B Y L i A A -

For the drawbacks of concluding a non-fixed term employment contract, there still exists
some misunderstandings of the above concerns. For example, although the employee has
concluded a non-fixed term employment contract , the employer have one-sided dissolution
right to terminate contract pursuant to the Employment Contract Law (such as the
circumstances that the employer can exercise the dismissal rights legally according to
Article 39, Article 40, Article 41 of the Employment Contract Law and the provisions of the
employee handbook), the employee’s serious disciplinary violation, incompetency and so
on. However, combined with legal provisions, we believe it is no doubt that the employer
will at least lose the one-sided dissolution right when the employment contract is expired for
a non-fixed term employee.But the exercise of this right is relatively crucial, reasons
including:

® WnE RN, BT DUR ST 978 a R, o nl IS T 597 3 & 1] ;
If the contract expires, the employer can choose to agree to renew the employment
contract, or disagree to renew the employment contract.

® R AN B TR R SR A I L AR RN 55 B AR AR L T R ST %3 A, MR LY
i BEHE N T 505 SR S DL A ST 57 s w0 — BT Tk ik B T KA
REATHNERBSEM, WHNBAAREEATH AR XS, Fb, AL EES—
ERTT, BRI SR AME R 55
Once the parties cannot reach an agreement of a wage increase as a condition of
renewing the labor contract when the employer agrees to renew the employment
contract in the case of maintaining the original wage standards and working conditions,
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but employee wants to renew the employment contract in case of an increase in salary
or labor remuneration, the employer can relieve from the obligation of renewing
contracts, meanwhile, the employer can exempt from its obligation to pay economic
compensation in a certain way.

® JHANBALA LI, H5EET 5 3 R 53 Lk BOBUT B R 4 52 B R L A RN 55 3
Fto
On the above grounds, the employer can reach an agreement on mutually acceptable
new wage standards and working conditions with the employee who renews the
employment contract.

BeAh, XTHSIRERA, MRE—HE R TAE T LE MR 3 & R, WYETH THAL
AIREREILT 55 55 R 8 BAALOA A0 E AT /K H0 53 AR B B BT A L9 F0 2 sl . T ok DA
S BB AR B A W, X HARAR £ 55 55 IRl B 7 IR e AN R) 25 28 TC [ 5 JH PR 57 3 5 )
AR Z

In addition, regarding to Staffing Firm, if it signs a non-fixed term labor contract with
employee, in the case of the absence of labor dispatching units, Staffing Firm must bear all
wages and labor compensation for post-waiting staff by itself, and can not terminate the
labor contract on grounds of labor contract expiration, which is one of the reasons why
many Staffing Firms strongly disagree to sign a non-fixed term employment contract.

AN, W TR EMR S E R, AR . B, 2T «3F
B E REYE 14 FMHUE , N BALR SR EM LS eSS T L — K e R 25 3 & TR 5
FRVT Sz 8 & SRR 57 3l R e 2

There is no denying the fact that the employer has worry of one sort or another for the
non-fixed term labor contract. However, subject to the provisions of Article 14 of the
Employment Contract Law, whether the employer indeed has not any chance in entering
into a fixed-term labor contract again after conclusion of two consecutive fixed-term labor
contract ?

KRG HH AR PSR B, ARSI T S T R E e RS dh R . A AL
XS RTAE T HE MR sham . 20 E IR 55 3 F RO XA e

It hereby comes out of a very practical problem: what's the effect of the fixed-term
employment contract which is concluded by the employer and employee again after the
second successive fixed-term employment contract?

MR FRATH "2 B, Rl gAY R A, ARS8 . BT [ e 3
578 & I C & T A T, WS EE A AL

According to our judicial practice, especially the related Court's jurisprudence in Shanghai,
we make a conclusion that as long as the new fixed-term employment contract has been
signed and sealed by both parties, then it should be legal and valid.

AT, KPR RS ARG <7 a VR 45 14 ZMUERIR B, IR <97 3h & REE>
55 14 0 T IELET 3L Tk E IR 55 3l & R JR 1T 32 T8 [ 2 IR 57 8l R A BRI R AR TR AR AT
FISMETE . i B S AR R G 2R R R [R) B3 T S s SRR 7 s /), U5 T DAFRKIT 7
1 AU 5 1 A
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We believe that this operation does not violate the spirit of the provision of the Article 14 of
the Employment Contract Law, for the reason that the provision of the Article 14 of
Employment Contract Law which is about entering into non-fixed term employment contract
after the second consecutive fixed-term labor contract does have expectation
circumstances. Obviously, if employee requests or agrees to enter into a fixed-term labor
contract, the parties may enter into fixed-term labor contract again.

Hag, LT Eha RN, BATANER TRABIEL, HABALTELETT 57 306 [ # i) bk
Lo b HE BN . NN 58 ] DUR 3, SR 5 T S [ e WIBR 55 & [m) . AT
BEGR T T E SRR 57 35 R BT 37

In fact, at the time of renewal of employment contracts, we believe that in only a very few
cases, the employer mostly take the initiative regarding renewing the employment contract.
Employer can take advantage and require employee to enter into a fixed-term employment
contract so as to avoid entering into non-fixed term employment contract.

MR, BB EMRS E A E, WA B, 73R R N BRALEE X Bk A TR A%
FIBB R T X N BALAQREM AT R L, FATEE AR AR E TR
SE SRR S Bl IR P AR TR, TR XA 6 SU AT BARHE o

Certainly, whether enter into a non-fixed term employment contract, in essence, is still a
problem that the employer should consider when referring to specific employee. For the
excellent staff who has create value, we believe the employer have no hesitation on the
signing of a non-fixed term employment contract with him because this meets a win-win
value criteria.

MBS AT, ERER:

If you have any questions about this article, please contact us via:

PR de, BATEKAN
Erex Chen, Managing Partner
Tel: +86 21 68556511

Email: erexchen@mylinklaw.com
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