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THE ROLE OF TRADE UNION IN DISMISSING THE EMPLOYEES
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In the process of dismissing the employees by the company, many companies believe that
as long as the ground for dismissal is sufficient, the validity of dismissal shall be recognized.
Is it true?
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Strictly speaking, it is no doubt to attach importance to the validity of the ground for
dismissal. However, if the legal requirement in terms of dismissal procedure is ignored, it
may lead to the result the dismissal is declared as illegal.

TEll, FATEIE R T TEff R e A AR AL A E . MR 2 AL R TE R
TWMPER, MFELFERE, RE PN EURAREA Ta. XENELT, GRE L
25, SR N SALE R AT R 7 A ] R i W, 2

In this article, we would like to discuss the role of trade union in dismissing the employees.
The fat is that many companies don’t notice the role of the trade union, and many of them
even don’t have trade union in the company. Under such circumstances, what is the impact
if the dismissal happens without involvement of trade union?

£6: HARARMRABITENLLSNER, FHABARERRABH EEE
Case Study: Dismissal is declared illegal as the company fails to inform the trade
union of the fact of dismissal

e B A R A AR S ERS ARG — R REFA BT, BETE—PRA
RAkBeil A AR 57 3 & RIERAE . NI 3R TT AR BRoy A A, 24 Sl 3 ph i s T
& ARG EAREGHFEESELNF LY BAL, RIESER TR PRARIESR, #52%
AT 2008 4R SR T XA A TR M B iy T4y, FETRIERIE B A R 7E
Y AR DUT 55 3l A W B o 1 Ll AL % A R Ty, Hith, BRI E 3E% A Rl kiR 57
MAEFIHFTAY.

In the court decision regarding the labor case Shanghai Jinxing Shoe Co. Ltd vs. Mr. Ma

Yuhuan, the Shanghai No. 1 Intermediary court pointed out that according to the
Employment Contract Law, the company unilaterally terminated the employment contract
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but it shall inform the reason of dismissal to the trade union. In this case, regardless of the
fact if Mr. Ma has any misconduct, according to the evidences provided by Mr. Ma, the
company has set up its trade union in 2008 which was approved by the general trade union
in Hangtou Town, and no evidence indicated that the company has informed the trade
union by the company before the dismissal was made. Thus, the dismissal by the company

Legal BaS|s

is an illegal one.
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In above case, the legal basis for declaring illegal dismissal by the court due to failure of

informing the trade union includes:
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regulations, or the employment contract, the trade union is entitled to requestH
rectify. The company shall take the opinion of the trade union into consideration
and inform the trade union of the result in writing.
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ZAMEA REEF IR
According to Article 12 of Interpretation of the Supreme People’s Court on Several

Issues about the Application of Laws for the Trial of Labor Dispute Cases (IV), in
the event the company with established trade union terminates the employment
contract according to Article 39 & 40, but fails to inform the trade union in advance
according to Article 43 of the Employment Contract Law, it shall be supported by
the court if the employee requests for compensation due to illegal termination by
the company. However, the company is allowed to made remedy prior to filing to
the court.

JUAN IS

Several Questions

. TEfTAMESL T, R AR EBITEM TR
Under which circumstances the procedure of informing the trade union shall be
followed in dismissing the employees

W L, RAEHR NN AT @RS IERAEN T, FEFOKEHEHEMN TS,
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According to the above regulations, a prior notice to trade union is required only in case of
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unilateral termination by the company. The unilateral termination by the company under the
Employment Contract Law includes:

TEIRH BRI B ASAF & 5% F AR AR

It has been proved that the employee does not satisfy the recruitment requirements
during the probation period;

T 5 S N B R R 1 BE R

The Employee is in serious violation of the bylaws of the employer;

FREAHR, EFASENE, 25 N AL E AR R

The employee causes any severe damage to the employer due to his grave
negligence to his duties or seeking private benefits;

55 2% [ I 55 ECAd PN AL SE D7 B R R, R 58 AR B B TARAT: 55 36 O™ B2 i
B M N, FEABUER;

The employee establishes a labor relationship with other employers at the same
time and may seriously influence his completion of the works in this entity, or he
refuses to make a correction even though the employer has pointed it out;

DURVE. Wi B R N2, NS B B RO T s 42
B AR, SUES 3G R TR ;

The employee concludes or modifies a labor contract by way of deception or
coercion, or taking advantage of the other party’s difficulties, to force the employer
to conclude an employment contract, or to make an amendment thereto, that is
contrary to the employer’s true will, which leads to the labor contracts invalid;
PARIE B SR FIHER 5

The employee is subject to criminal liabilities according to law;

75 ol RO EE JE B A, AERLE RS 7 IR A A RE MR AR, dARE S A
N AT R TAERY

The employee falls ill or is injured for a non-work-related reason, who is not able to
bear the original post after the expiration of the medical treatment period as
prescribed, nor can he assume any other position as arranged by the employer;

55 B E NREMAT A, ot 5N SCE AR TAERIGL, A REREAT TAEH

The employee is incapable of doing his job and remains so upon training or upon
adjustment to his post;

55 Bl TR TT SIS TR B 0 2 WL 00 & AR R AR AL, B fiis7 s & R ok g eT, MR
L5 EE IR, ARAEAS 55 B 7] N 2858 P i Y o

The objective circumstance has altered significantly, on which the conclusion of the
labor contract is based, which results in that the labor contract is unable to be
performed. And no agreement concerning the modification of contents of the labor
contract is reached after consultations between the employer and the employee.

A, SRR T B OE R E AW E N BRALTARHT 30 K i T s AR T GO,
Hit, FAaRFY, —ROEE T LB WARBRNERF, THEHSIM T,

In addition, for lay-off, as the law has made it clear the company shall inform the trade
union or all employees 30 days in advance, so the lay-off proceedings has already included
the procedure to seek opinion from the trade union.

Il R NBAL AR, T2, ZEAI?
What if no trade union exists?
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In fact, no trade union exists in many small and medium-sized companies. So in this case, if
the company needs to dismiss employee, does it still need to notify the trade union?

b s A & 1 N T A 8= R Y i 9 ¢

To this question, so far it seems the practice of various areas is different.

o QLBARFIEFFED WE, HANBALRTT RS EE R, 2 5062 gs s T
o MANBALHARE. TR, @A H N EH T2
According to Jiangsu Employment Contract Regulation, if the company terminates
the employment contract, it shall notify the trade union of the reason of
termination.If no trade union has been established, it shall notify the trade union
where the company is located.

o KHILART I P RN Rk e R T A B 57 s AR A TR R R (Z) YA
Ja, BUAEF N BAL AR R B R T2y, vl a4 0 5 i BOHR AR R DL B 1) 24
TEHAR kT L) AERE WA AR T AR BT 50 55 -

According to Reply to Several Questions in Handling Employment Dispute Case
issued by Zhejiang Ningbo Intermediate Court Ill, if the company has not
established its trade union, it can also fulfill its obligation of notice by informing
employee representatives and seeking their opinion, or seeking opinion from the
local trade union organization (industrial trade union organization).

w3 A = s B i B 2 R /D il DN £ R S o SR e e N i D=L
In Shanghai area, due to the fact that no local regulation has clarified this issue, the judicial
practice seems not consistent:

o NN NBALERTT ERRS S A RIS REI T, RETFEHEE.
It is believed that as the notice of termination is not sent to trade union, the
termination is illegal from the procedure perspective.

TE_BHEAELUEM T 54T S W 24y — W RFA T, BT E XN RIEBEIA A
MRREHILE . AL BT iRy dh e, MY FekE i L. RE LR,
EaIE VN UNE SRS ey 1 i e Gl § e R DN S VA Z N =X I VAR & S U N
P A RIIRA Le, MR TERAMIE LA TS, WRARTRITRARRSERERTF,
WA EE.

In the court decision regarding the labor case Shanghai Gexing Filter Material Factory vs.
Ms. Ma Yanhui, Shanghai Qingpu Court is of opinion that according to the law, when the
company terminates the employment contract unilaterally, it shall notify the trade union of
the reason of termination. The claim for compensation by the employee due to the fact the
company does not go through such procedure shall be supported. Now the company has
clarified that it has no trade union within the company, and did not report to the upper-level
trade union for the termination, then the termination is illegal due to defect in procedure.

o WHAANRACREN T4, WEAHBITEN LSBT
It is believed that as no trade union exists, then the company is not required to
notify the trade union.
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In the appeal court decision regarding the labor case Mr. Wang Yue and Shanghai Tangma
Advertising Co. Ltd., the court is of opinion that the trade union is a voluntary organization
set up by the employees and the company is under no liability to set up the trade union.
According to the document provided by the company, the company does not have any
trade union. Mr. Wang does not object to this fact. As no trade union exists, the argument
by Mr. Wang that the termination is illegal as no notice was sent to the trade union in
advance is not correct. Thus, the termination by the company is a legal one.

I @RI R REMR LR
Shall the termination require consent from the trade union?

MNBALBATT R ED . TEBTEMN L)y, HLARRRE, O R&MARII
ANFEM i IR T o

It’s true unilateral termination by the company requires the procedure to inform the trade
union. However, the fact whether the trade union agrees with the termination or not, and
whether a written opinion to the termination is issued or not, will not affect the legal effect of
termination.

MBIEREFP b, PN B OR8N T2 5 1 bR 2 T S IE IR S vk e, B Se i T 1 28
IEZEA:.

Therefore, from the perspective of evidence, as long as the company is able to submit the
written letter to the trade union to the court, it shall have completed the requirement of
proof.

V. B A IEd A2 H B LA 1]

Several issues in procedure correction

IRAEEERME , B E B ALR RE S Se K i e B ol i T, OB AT) SR/ 7T e Foe
WS YR A AP LB RE 7, DA T o S i S A P i

According to the law, even if the company fails to notify the termination to the trade union in
advance, the company is still allowed to make remedy latest the litigation is filed so that to
avoid illegal termination procedure.

TEAME R, FREERR R
In the process of procedure correction, please note:

o EA LA WITE T BN AR R H I
The date of letter to the trade union shall be one which is earlier than the date of
litigation filed to the court;

o ERIFRAEREEREREY, WS 3 MR H .
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Litigation means the legal proceedings filed to the court, instead of labor arbitration.

<3

Suggestions

BT BE R N BAALRIE Y JBA T AN T2 55 SEUR R il . 3R N € il B A
Ol, FRATA LR -

In order to avoid risk of illegal termination due to failure of notifying the trade union of the
termination by the company, our suggestions are as below:

1. FEFAFVFTRIGOL T AN AL Db BRI 37 T A

The company shall set up trade union if the conditions are permitted,;

2. TEI)JR SR AR SR AN, DY 204 23 8 G N T2 BRSO Bl S A IE P 5
Before the notice of termination is sent to the employee, the company shall have already
notified the trade union and kept the proof of such notice;

3. WA NIRRT, T2y, I 2445 i Je = Sl 1 B2 T2 s N B e T4 o
If no trade union exists within the company, the company shall notify to the upper-level
trade union or the trade union where the company is located regarding the fact of
termination.

MBS A AT, ERER:

If you have any questions about this article, please contact us via:

BRee e, BATEIRA

Erex Chen, Managing Partner
Tel: +86 21 68556511

Email: erexchen@mylinklaw.com
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